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Before the

Federal Communications Commission MAY 20 1997
Washington, D.C. 20554

In the Matter of )

)
Amendment of Section 73.202(b) ) MM Docket No. 97-91
Table of Allotments, ) RM-8854
FM Broadcast Stations )
(Lewisville, Gainesville, Robinson, )
Corsicana, Jacksboro, and )
Mineral Wells, Texas) )
To: Chief, Allocations Branch

REPLY COMMENTS OF
JERRY SNYDER AND ASSOCIATES, INC.

Jerry Snyder and Associates, Inc. ("Snyder"), licensee of KYXS, Mineral Wells,
Texas, by its attorneys, hereby respectfully submits its Reply Comments in response to
the Comments filed by Heftel Broadcasting Corporation ("Heftel") in the above-captioned
proceeding. In regard thereto it is stated as follows:

L. This is not a Comparative Rulemaking Proceeding

Heftel's comments are based on the assumption that the N.P.R.M's citation of
Modification of FM and TV Authorizations to Specify a New Community of License
("Community of License"), 4 FCC Rcd 4870 (1989), recon. granted in part, 5 FCC Rcd 7094
(1990) ("Community Recon.") turned this proceeding into a comparative examination of
"other public interest factors" between two new allotment proposals. However, as the
Commission made clear in Community Recon. at 7096 § 12:

Consistent with longstanding practice applying these residual

categories, if the Commission is presented with conflicting
options, such as the option of retaining the existing arrangement
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of allotments, it will adopt the proposal which best discharges
the Commission's statutory mandate . . . . Under those
circumstances, it is proper for the Commission to consider
whether a proposal would result in shifting of service from an
underserved rural area to a well-served urban area . . . .
It is true that had Heftel filed this proposal as a counterproposal in FM Allotments -
Mineral Wells, 7 FCC Rcd 1791 (1992), "other public interest factors" would be a relevant

issue, but Heftel did not do so even though such a counterproposal could have been filed at

any time after Community of License was adopted in 1989.

The entire thrust of Heftel's proposal is that Robinson, Texas (1990, Census
population 7,111) is more deserving of the allotment of Channel 300A than Corsicana, Texas
(1990 Census population, 22,911) is to retain its only FM allotment, which is a Class Cl1,
and its only competitive service.! To support its proposal, Heftel submits data in its
Comments which unquestionably proves that Robinson is a community for allotment
purposes, but that is not the issue here. The hurdle Heftel must overcome, as set forth in
paragraph 4 of the N.P.R.M., is can Heftel meet the Commission criteria set forth in RKO
General (KFRC), 5 FCC Rcd 3222 (1990); Faye and Richard Tuck, 3 FCC Rcd 10352
(1988); Headland, Alabama and Chattohoocie, Florida, 10 FCC Rcd 10352 (1995) (jointly
"Tuck"). If Heftel cannot meet this test, then the interlinked Lewisville proposal must also

fail.

*Corsicana is also served by KAND(AM).

2



The facts in this case are markedly similar to the facts detailed in FM Allocations -
Greenfield and Del Rey Oaks, California, 11 FCC Recd 12681 (Chief, Allocations Branch
(1995)) ("Del Rey Oaks"). Moreover, any discussion of Section 307(b) of the Act requires
reference to the Review Board's decision in Debra D. Carrigan, 58 RR 2d 96 (Rev. Bd.
1985) ("Carrigan"), which contains an outstanding analysis of the applicability of Section
307(b) to FM proceedings. It is also significant to note that the FCC created the class of C
allotments in the first place "for regional channels in the Western states . . . ."?

In its Comments at pp. 5 - 10 and the attachments thereto Heftel supports the
conclusion that Robinson is nothing more than a "bedroom community,"” where those who
work in Waco (1990 census population 103,590) reside at night and on weekends. Heftel
shows:

a) The vast majority of Robinson's residents work in Waco (Heftel Attachment 2,
p-1.)

b) Waco and Robinson have a common border "about 4 miles in length." (Heftel
Attachment 2, Attachment 5 thereof.)

c) Robinson does not have its own newspaper or radio stations, but its needs are

addressed by Waco radio stations® and newspapers. (Heftel Attachment 2, p.1).

*Carrigan at 105 § 16.

*Heftel does not mention that Waco is served by 11 radio stations (4 AM and 7 FM).
See, Broadcasting & Cable Yearbook 1997, p. B-455 (See attachment).
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d While Robinson does have a local government, it has no post office, zip code
or telephone exchange and no local public transportation.*

Thus, it is respectfully submitted that in its comments, Heftel has failed to prove that
its proposal would meet the Tuck criteria. Moreover, Heftel proposes to downgrade the C1
allotment to Corsicana and the C1 allotment for Mineral Wells in order to allot an A channel
to Robinson. This would frustrate the FCC's intent to use Class C channels in the West as a
regional allocation (Carrigan, supra) in order instead to provide service "in an area which is
abundantly well-served." (Del Rey Oaks at 12685).

1. Heftel's Alternative Proposal is Violative of 47 CFR § 0.283 (b)(10)

Heftel's alternative proposal is not a counterproposal to its Petition as originally filed,
but rather a proposal to use a site restriction to avoid the fact that Heftel's Robinson proposal
cannot pass the Tuck criteria. This is a blatant attempt to trade a class C1 allotment to
Corsicana in order to gain a class C1 allotment to a Dallas suburb. While the FCC has
frequently used site restrictions in order to enforce the spacing requirements of Section
73.207 of its rules, Heftel cites no precedent in which the FCC has imposed a site restriction
so that the Tuck criteria can be sidestepped. As such, Heftel's alternative proposal raises a
new and novel question of law and is properly the subject of a petition for rulemaking - cf.
47 CFR § 0.283 (b)(10).

Moreover, this is a tacit admission that since the Robinson proposal cannot meet the
Tuck criteria, the alternative proposal is Heftel's best hope to obtain its prize of a valuable C1

in a Dallas suburb. It is interesting to note that while Heftel in its Comments submits an

“See, Del Rey QOaks at 12684.



engineering study as to its three site restriction reference points, nothing contained therein
would change the Robinson allotment reference point of latitude 31° 27" 30'; longitude 97°
07" 27', which coordinates were used by Heftel as the basis of its spacing studies in its
Petition.

Throughout this proceeding Heftel has not taken the reason why 47 CFR § 73.207 requires a
reference point spacing study as a matter to be taken seriously. First using reference points
which raised the Tuck criteria as an issue, and then using site restriction criteria coordinates to
ostensibly meet the Tuck criteria, Heftel invites a rule of chaos in FM allotment proceedings
as a substitute for the present rule of law.’

For the above reasons, it is respectfully submitted that the Heftel proposal for the
assignment of channel 300A to Robinson, Texas would not result in a preferential

arrangement of allotments and therefore should be denied.®

’Reuters Ltd. v. FCC, 781 F. 2d 946 (D.C. Cir. 1986) ("A precept that lies at the
foundation of the modern administrative state is that agencies must abide by their rules and
regulations. ")

Moreover, the FCC should not consider the late filed counterproposal of Graham
Newspapers, Inc. See, FM Allotments - Farmersville, DA 96-2110, released January 17,
1997, n. 7.



Respectfully Submitted,

Jerry Snyder and Associates, Inc.

Its Attorney

SMITHWICK & BELENDIUK, P.C.
1990 M Street, N.W.

Suite 510

Washington, D.C. 20036

(202) 785-2800

May 20, 1997
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CERTIFICATE OF SERVICE

I, Angela Y. Powell, a secretary in the law offices of Smithwick & Belendiuk, P.C.,
certify that on this 20th day of May, 1997, copies of the foregoing were mailed to the
following:

Mark N. Lipp

Ginsburg, Feldman & Bress

1250 Connecticut Avenue, N.W.
Washington, D.C. 20036

Counsel for Hunt Broadcasting, Inc.

Andrew S. Kersting

Fletcher, Heald & Hildreth, P.L.C.

11th Floor, 1300 North 17th Street
Rosslyn, VA 22209-3801

Counsel for Metro Broadcasters-Texas, Inc.

Roy R. Russo

Cohn and Marks

1333 New Hampshire Ave., N.W.

Suite 600

Washington, D.C. 20036

Counsel for Heftel Broadcasting Corporation

’Angéa Yéwell




